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MERRILL SHEA 

S tephen S. Churchill strung together an 

impressive trifecta of appellate wins on behalf 

of the state’s workers in 2019.

In April, Churchill won a key Wage Act case, 

convincing the Supreme Judicial Court in Gammella 

v. P.F. Chang’s China Bistro that mere uncertainty as 

to the number of plaintiffs is not a reason for denying 

class certification. The court further rejected an 

employer’s effort to moot a wage claim with a strategic 

offer of settlement.

The following month Churchill notched another 

landmark victory in Sullivan v. Sleepy’s LLC. In that 

case, the SJC ruled that retail salespeople paid on 

a 100-percent commission basis were entitled to 

separate additional payments at one and a half times 

the minimum wage for overtime and Sunday hours.

The outcome in Sleepy’s triggered a pushback in the 

Legislature driven by employers fearful the decision 

would unleash a flood of Wage Act litigation on behalf 

of commissioned employees. Responding to business 

groups, in September Gov. Charlie Baker attached to 

an appropriations bill legislation that would undo the 

Sleepy’s decision, but that measure failed to survive the 

conference process.

Church paired his twin wins at the SJC with success 

in September in an ERISA case before the 1st U.S. 

Circuit Court of Appeals. In Lavery v. Restoration 

Hardware Long Term Disability Benefits Plan, the 

Boston lawyer convinced a 1st Circuit panel that Aetna 

Life Insurance was indeed “arbitrary and capricious” in 

denying long-term disability benefits on the grounds 

that his client’s malignant melanoma was a pre-existing 

condition. Accordingly, the court upheld the trial 

judge’s award of $334,000 in back benefits. 

***

Why is Gammella an important Wage Act case?

For many employees, class actions are the only way 

they are going to get any type of remedy when there’s 

a wage violation. In a lot of these cases, the amounts 

at stake are just too small to justify an individual case. 

This case addressed the issue of when you can have a 

class action.

In this particular case, the lower court had ruled 

that there were too few people that were affected. We 

disagreed with the court’s analysis and thought it was 

important to get clarification from an appeals court 

about when class actions are appropriate.

Defense attorneys put a positive spin on 

Gammella because the court rejected your 

broader argument that the state’s wage laws 

provided a more lenient class certification 

standard than Massachusetts Rule of Civil 

Procedure 23. How would you respond to that 

claim?

That ruling didn’t matter given the ultimate ruling 

that the court made, which is that, for purposes of 

Rule 23, courts should recognize that the numerosity 

requirement must be 

viewed in a flexible 

light and with an eye 

toward the goal of 

ensuring the wage laws 

are enforced effectively.

The court removed 

a second barrier 

to class actions in 

Gammella, right?

Exactly. In any class 

action there is always 

an ongoing battle trying to maintain the case as a 

class action. Defendants will do everything they can 

to prevent the class action from going forward. One 

common tactic has been to try and pick off the named 

plaintiff and get them out of the picture. The court’s 

ruling on P.F. Chang’s attempt to settle the case, even 

though the plaintiff didn’t want to settle, was a critical 

part of the decision.

Does Gammella end the defense tactic of trying 

to “pick off ” plaintiffs?

I wouldn’t say it ends the practice because there 

may be other situations with different facts that might 

come out differently. I certainly think the case stands 

as a very strong statement that courts do not look 

kindly on the practice of picking off plaintiffs, because 

it’s a transparent attempt to try and prevent courts 

from being used to provide relief to broader groups of 

people.

What’s the significance of Sleepy’s? 

It certainly has an impact on salespeople across the 

commonwealth and affects tens of millions of dollars 

in wages given the number of people who are working 

as commissioned salespeople. It also really underscores 

the importance and purpose of the overtime laws, 

which is to discourage employers from having their 

employees work a long work week.

This is an area where many employers for a number 

of years have been paying [commissioned] employees 

in a way that ignored the purposes and requirements 

of the overtime law. The SJC recognized through this 

unanimous opinion that it was a clear violation of the 

overtime requirements.

Are you relieved that your hard work in Sleepy’s 

hasn’t been undone by the Legislature?

Yes, but it’s better news for thousands of employees 

who stand to get back wages as a result of the decision 

and for those who benefited from changed pay plans. 

It is rewarding that the Legislature is not taking away 

rights that the SJC has recognized exist.

Finally, why is Lavery an important decision? 

Was the result more significant for your client or 

does it have broader application?

It’s generally difficult to win when you’re challenging 

an insurance company’s denial of benefits just because 

of the nature of ERISA law. The standard of review by 

the court is a tough one for plaintiffs to meet because 

you have to show that the insurance company acted 

in an arbitrary and capricious way. These types of 

cases can easily go the other way because courts give 

insurance companies so much leeway.

Here, both the [U.S.] District Court and the 1st 

Circuit dug into the details. It certainly was significant 

for Mr. Lavery because it meant a lot of back benefits 

for him.

But it was also important because it sent a signal 

to insurance companies that their actions are going 

to be carefully reviewed, and if they handle claims in 

a sloppy and inconsistent way, there’s a risk they’re 

going to be found to have acted in an arbitrary and 

capricious manner.

— Pat Murphy

“The case stands as a very strong statement that 
courts do not look kindly on the practice of picking 
off plaintiffs, because it’s a transparent attempt to 
try and prevent courts from being used to provide 

relief to broader groups of people.”

STEPHEN S. CHURCHILL
Fair Work
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Trial attorneys in Massachusetts know well 

the frustration of identifying a favorable 

witness early in their case and then, once 

it comes time for the witness to testify, seeing that 

person develop a sudden case of amnesia about 

what they previously said.

Last summer, however, Boston attorneys Patrick 

T. Jones and Richard W. Paterniti successfully 

convinced the Supreme Judicial Court to address 

the situation, at least in civil cases.

The pair’s client, Leslie Hedberg, underwent a 

hysterectomy at Massachusetts General Hospital 

and, after the surgery, complained of pain, tingling 

and numbness in her left leg and foot — symptoms 

of a sciatic nerve injury allegedly caused by medical 

negligence during the procedure.

Hedberg testified in an affidavit and at trial that 

a medical student who assisted during surgery told 

her shortly after the procedure that the surgical 

team had a difficult time positioning her leg, that 

he may have been leaning against it, and that he was 

sorry and would pray for her.

But in a deposition, the student testified that 

he remembered nothing about the surgery or the 

events afterward. A Superior Court judge excluded 

Hedberg’s testimony about their conversation as 

inadmissible hearsay, and the case resulted in a 

defense verdict.

But on appeal, the SJC in Hedberg, et al. v. 

Wakamatsu ruled that a witness in a civil case 

who is physically available to testify is nonetheless 

deemed “unavailable” if he or she testifies to lack of 

memory about an issue. That enables prior out-of-

court statements to be admitted, provided they fall 

within a recognized hearsay exception, and brings 

Massachusetts in line with the majority of states and 

the federal courts.

As a result of the decision, Hedberg was granted 

a new trial in which the student’s statement will 

be admissible as a statement against his pecuniary 

interest, given the potential negative impact such an 

admission could have on his career going forward.

“By focusing on the unavailability of the 

testimony that’s been forgotten, either intentionally 

or not, rather than the unavailability of the witness, 

the SJC has brought our law of evidence into 

modern times,” Jones says.

What is the potential broader impact of this 

decision?

JONES: This is now a rule of evidence that 

affects depositions, answers to interrogatories and 

discovery. We found ourselves using this principle, 

within a month of the decision coming out, in 

depositions for cases where we asked if they said 

something, they said they didn’t have any memory 

of it, and we felt it was a convenient loss of memory. 

We understood that because of the force of this 

decision, it would suddenly become an admitted 

fact from a different source at trial and so did the 

other side.

Some might say a ruling like this could open the 

door to statements of questionable reliability 

made years earlier being admitted years later. Is 

that a concern?

PATERNITI: Any question on the issue of 

reliability can be tested on cross-examination of the 

witness who’s putting 

the statement out in 

the first place. And 

someone relying on 

their lack of memory 

to avoid having a 

statement come out 

at all is a greater 

[concern] than the statement coming in and being 

tested on cross-examination.

The court found that the medical student’s 

statements fell within the hearsay exception as 

a statement against his own pecuniary interest, 

reasoning that the admission could hurt his 

reputation enough going forward to negatively 

impact his career. Some commentators have said 

that seems like a stretch. What would you say to 

that?

JONES: This medical student stood at the foot of 

this patient during surgery, [served as] the extended 

arms of the surgeon, and was required to make 

sure that her leg wasn’t stretched. To say what he 

said — that he might have been leaning against the 

leg — was an admission of doing precisely what 

the surgeon testified she was absolutely obligated 

to make sure didn’t occur during a surgery. For a 

medical student to admit that is as clear a statement 

against his future professional interest as one can 

imagine. It reflects negatively on his ability and 

judgment as a physician, and those are the words 

the SJC used.

You also argued that the student’s admission 

should have been admitted under the exception 

for statements made by an opposing party’s 

agent. The court sidestepped the issue, but the 

defense bar has said that if that argument was 

accepted, it would have a detrimental effect on 

medical training. Is that a legitimate concern? 

PATERNITI: I’d say it’s not a legitimate concern. 

Allowing a medical student to have access to 

patients ultimately means they have to be under 

the control and supervision of the physician, which 

is the very nature of the agency relationship. If 

they’re not an agent of the physician, patients are 

being exposed to medical students who aren’t being 

properly supervised or directed. The statute in 

Massachusetts actually provides that physicians have 

the responsibility to supervise and control medical 

students, and our view is that this, by definition, 

makes them agents. 

Why didn’t you lead with that argument?

JONES: It was our considered opinion that [the 

unavailability argument] was the easiest path to 

reversal and a way for the SJC not really to reverse 

the trial judge but instead to say her evidentiary 

rulings were correct at the time, but now they’re 

changing the law. And under the new law it would 

be an abuse of discretion not to admit this evidence, 

so the patient deserves a new trial.

Some attorneys have suggested that this case 

highlights the commonwealth’s need to adopt an 

official code of evidence and that the SJC’s ad 

hoc adoption of new evidentiary rules as matters 

of common law creates confusion and potential 

instability. What’s your take on that?

JONES: That’s a law school question or a public 

forum question. The SJC and the Legislature have 

not seen fit to adopt a uniform code. Our appellate 

courts have always reserved the right to modify the 

common law at their own pace and in their own 

wisdom based on good appellate records. I don’t 

think we’re going to see a change in that approach in 

the near future.

— Eric T. Berkman

“The SJC has brought our law of evidence 

into modern times.”

PATRICK T. JONES and RICHARD W. PATERNITI
Jones Kelleher

PATRICK T. JONES (LEFT) AND RICHARD W. PATERNITI
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F or the moment, Lowell remains the lone 

holdout among Massachusetts cities and towns 

with a population in excess of 100,000 to elect 

its City Council and School Committee entirely on an 

at-large basis. Th e shortcomings of doing so became 

increasingly apparent as the city’s population grew 

more diverse.

As Lawyers for Civil Rights litigation director Oren 

M. Sellstrom told Lawyers Weekly last spring, “You 

end up with a system where the majority voting bloc of 

51 percent can win 100 percent of the seats.”

And indeed, that is what has been happening in 

Lowell, where communities of color, who now account 

for nearly half the city’s population, historically 

have had virtually no representation on either the 

nine-member City Council or six-member School 

Committee.

Th at will be changing soon, however. On Nov. 19, 

the City Council voted unanimously to change the 

city’s election system to a “hybrid” system of ward and 

at-large representation, formally adopting the option 

for which voters had expressed a preference in a non-

binding referendum two weeks earlier.

Beginning with the November 2021 elections, voters 

will elect 11 members to the City Council, eight from 

individual districts and three at-large. At least two of 

the districts will have to be majority-minority.

For the School Committee, two members will be 

elected on an at-large basis and four will be district 

representatives, with at least one district majority-

minority.

Settling on the new system culminates a unique 

“coalition” claim brought under the federal Voting 

Rights Act by Lawyers for Civil Rights on behalf of 

residents from Lowell’s Asian American and Hispanic/

Latino communities. Pro bono help in Huot v. City of 

Lowell was provided by Robert G. Jones and a group of 

his colleagues from Ropes & Gray in Boston. 

In addition to making government in Lowell more 

representative of all of the city’s people, Ropes & Gray 

donated to Lawyers for Civil Rights the vast bulk of 

the attorneys’ fees it was awarded in Huot, which has 

allowed LCR to award its fi rst year-long Ropes & Gray 

Justice Fellowship to attorney Janelle H. Dempsey, a 

2017 graduate of Northeastern University School of 

Law. Dempsey is expected to be engaged in the full 

scope of LCR’s work, 

including protecting 

voting rights, pursuing 

racial justice, and 

empowering low-income 

communities.

***

How do we get from 

the lack of diversity on the City Council and 

School Committee in Lowell being a concern in 

the community to the filing of a federal lawsuit?

SELLSTROM: My offi  ce had fi led a very similar 

lawsuit against Springfi eld in the early 2000s, so 

community representatives who were aware of that 

lawsuit turned to Lawyers for Civil Rights at a certain 

point and asked whether what was happening in 

Lowell was a violation of the federal Voting Rights Act. 

We began looking into that and very quickly turned to 

Ropes & Gray for assistance.

Was there anything unique to the challenge that 

faced the Lowell plaintiffs in bringing this claim 

under Section 2 of the Voting Rights Act?

JONES: One of the things that struck me as unique 

and particularly interesting from a lawyer’s perspective 

is the idea that we had two communities in Lowell, 

both the Asian American and Hispanic, and we were 

seeking to bring a case on behalf of both of those 

groups combined, which is not a traditional way of 

approaching these cases. If not an entirely new issue, it 

was relatively new in the 1st Circuit and certainly one 

worth exploring and wanting to make law on.

After you survived the city’s motion to dismiss, 

what happened next?

JONES: What ensued aft er that is a long period of 

discovery and the gritty details of document requests 

and trying to get the city to come forward with the 

kind of information that our clients were entitled to 

see in order to pursue their claims. Th at involved about 

a dozen of my colleagues really giving their heart and 

soul to this case. 

You eventually entered mediation. Th ough it’s 

confi dential, can you say anything about it? 

SELLSTROM: One thing I think we can say was that 

it was an intensive process. Th ere were something like 

12 or more mediation sessions before Magistrate Judge 

[Kenneth P.] Neiman over the course of six months 

or so. I think it was clear from the fi nal product that 

the parties jointly proposed to the court that a lot of 

thought had gone into how this could be resolved, and 

that gave us some optimism that [the consent decree] 

would be approved.

Once the consent decree was approved, how 

involved were you with the process that unfolded in 

Lowell? 

JONES: We remained involved and in a real sense 

tried to be a partner with the city, providing them with 

feedback. 

SELLSTROM: It was a really exciting process to 

see because the mediation had been behind closed 

doors, so we had not been able to share with the 

community what the options were until they were 

presented publicly in court. At that point, we had built 

in this public education period where the community 

could learn about all of the diff erent options that 

were available, all of which satisfi ed the federal 

Voting Rights Act. Th ere were requirements in the 

consent decree that the city conduct a trilingual public 

education campaign, the fi rst of its kind in the city’s 

history. We were able to supplement that to be able to 

have a really rich discussion with the community in 

Lowell about which option would work best for the 

city.

Is there a larger lesson to be learned from this 

eff ort?

SELLSTROM: One of the things that this case 

highlighted was that communities benefi t from having 

their diversity represented, whether that’s in public 

offi  ce, public employment, throughout civic life. Th at 

is something that I think our clients certainly knew 

and felt from the outset but came to be seen more 

broadly within the city. 

JONES: I think it’s also fair to say that there’s 

receptivity and a latent willingness of people of good 

will everywhere to do something. Sometimes what’s 

required is a bit of a nudge. Th ere’s some leadership 

being shown in the city right now, but it did take both 

the conversation that’s been going on for a lot of years 

and then this lawsuit to push things along.

— Kris Olson

“One of the things that this case highlighted 
was that communities benefi t from having their 
diversity represented, whether that’s in public 

offi  ce, public employment, throughout civic life.”

ROBERT G. JONES and OREN M. SELLSTROM
Ropes & Gray, Lawyers for Civil Rights

ROBERT G. JONES (LEFT) AND OREN M. SELLSTROM
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W hen Michael B. Keating appeared before 

the Supreme Judicial Court on June 

26, 2019, he faced the daunting task of 

convincing the justices to reverse the unanimous 

decision they had made two months earlier.

The court had suspended District Court 

Judge Shelley M. Richmond Joseph without pay 

on April 25, the day federal indictments were 

issued against the judge and her court officer for 

allegedly preventing an Immigration and Customs 

Enforcement agent from taking into custody a man 

who appeared in her courtroom in 2018.

In Keating’s view, the suspension of a judge’s 

pay based solely on a charge — in a case that itself 

threatened the independence of the state judiciary 

— “struck right to the core of any judge’s ability to 

function independently.”

Alongside colleague David A. Kluft, he 

filed a motion for reconsideration asking the 

SJC to reinstate Joseph’s pay and assign her to 

administrative duties.

“The real challenge from a lawyer’s point of 

view was getting the court to change its mind, 

recognizing that they had considered all of these 

issues and unanimously decided to issue the 

suspension without pay,” Keating says.

The Boston lawyer met the challenge, convincing 

a majority of the bench that an indictment was 

no substitute for an actual finding of misconduct, 

which had been the basis for prior judicial 

suspensions without pay. 

On Aug. 13, five justices concurred in a decision 

to restore Joseph’s pay, though they declined to 

assign her to non-judicial duties.

The federal case against Joseph and former court 

officer Wesley MacGregor, who retired before the 

indictments were issued, is now before U.S. District 

Court Judge Leo T. Sorokin, who is considering 

motions to dismiss filed by the defendants last 

September.

***

At oral argument, you called the effect the 

suspension would have on judicial independence 

the “cornerstone” of your argument. What was at 

stake if the court did not reinstate her pay?

In our view, which I think Chief Justice [Ralph 

D.] Gants and the majority accepted, there was a 

significant risk that a district attorney, for instance, 

could indict a judge and the judge automatically 

would lose her income. I was informed that there 

was a concern within the judicial community that 

their pay could be suspended if for some reason a 

district attorney took an adverse view.

Judicial independence was a cornerstone of 

the argument, but it’s also a cornerstone of our 

democratic form of government. We’re one of the 

few states where judges are appointed, not elected. 

Anything that touches their remuneration goes right 

to the heart of their independence, because you 

certainly don’t want judges to make decisions based 

on whether they might lose their salary if somebody 

is displeased.

You’ve argued before the SJC a number of times 

in your career. What was different about this 

experience?

This procedure was interesting because it was 

entered under “OE [original entry] 140,” meaning 

it was only the 140th case since the beginning of 

the SJC that the court had initiated on its own 

as opposed to receiving an appeal. When we 

considered what we 

could do here, the 

most logical thing to 

do was to ask them to 

reconsider the order. 

An unusual aspect 

of this case was that 

there was nobody 

arguing the other 

side at oral argument, and I thought several of the 

justices took that role on themselves.

Knowing a fair amount about dispositions in cases 

before the Commission on Judicial Conduct, we had 

never run into a case where a judge’s pay had been 

suspended without some determination by a body 

like the CJC or factual finding of culpability. We 

asserted that suspension without pay is a recognized 

sanction in Massachusetts and it was unprecedented 

to effect a sanction without such a determination.

This case involved a constitutional question of 

whether the SJC had the authority to suspend a 

judge’s pay. You told the justices they could avoid 

having to answer that by choosing not to do so 

in this case. Why did you pursue that argument 

instead of the constitutional one?

I wanted to give the court a path to a resolution 

that would be acceptable to them. This is not an 

easy case for the court. They had very serious 

concerns about a judge being indicted and what that 

would do to the confidence in the judiciary. There 

was also the Trial Court manual that said if a court 

employee was indicted they lost their salary. I was 

arguing that judges stood in a different position, 

and I think the justices accepted that judges were 

not subject to the manual in that regard. I tried 

to construct a path for the court to reach a fair 

resolution of the case without having to confront 

the very difficult issue about judicial independence 

and whether the court under any circumstances 

could suspend a judge’s salary, short of removal of 

the judge by the Legislature.

In his dissent, Justice Frank Gaziano said the 

decision to reinstate Joseph’s pay “smacks of 

preferential treatment.” Might the public see it 

that way?

I think there’s a risk that they might. It may be 

hard for the public to distinguish why the court 

officer, had he not retired, would have lost his 

pay and Judge Joseph would not have. But I think 

that this is such an important principle in our 

constitution. Even though it looks perhaps a little 

strange, frankly judges stand in a very different 

position from court officers or other court 

personnel.

I would have preferred if the court had assigned 

her to administrative duties as we had urged, 

because I think it might have eased the public’s 

concern about her getting paid for not doing any 

work. I think the court may have felt that, consistent 

with suspending her from judicial duties, it would 

be hard not to suspend her from other work in the 

courthouses around the commonwealth.

Gaziano also said nothing had changed since the 

court’s original order. What do you say to that?

I think one thing that changed was Judge Joseph 

had a lawyer representing her and arguing on her 

behalf. The justices’ original order was entered ex 

parte, and Judge Joseph did not have counsel who 

appeared before the court on this issue. One of 

the lessons that I take away from this case is the 

importance of giving parties an opportunity to be 

heard with counsel, which is what happened here.

— Matthew Cove

MICHAEL B. KEATING
Foley Hoag

“You certainly don’t want judges to make 

decisions based on whether they might lose 

their salary if somebody is displeased.”
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W illiam F. Lee is no stranger to high-profile 

legal cases. 

The Boston lawyer — who has more 

than 200 trials and north of 100 appellate arguments 

under his belt — acted as lead trial counsel for 

tech giant Apple in the long-running litigation 

against Samsung; served as associate counsel 

to the independent counsel in the Iran-Contra 

investigation; and worked pro bono on behalf of the 

Boston Athletic Association in the wake of the 2013 

Marathon bombings. 

But his representation of Harvard University last 

year in the case challenging its admissions policies 

as discriminatory was more personal. 

“The Harvard case may be at the top of the pile,” 

he says. “I am the child of immigrants, Harvard has 

been a big part of our family for many years, I’ve 

been involved in Harvard governance for the last 

16 years, and at the end of the day this issue is so 

important.”

In the case, Students for Fair Admissions accused 

Harvard of relying too heavily on race as a factor 

in its admissions and specifically discriminating 

against Asian American applicants. 

Figuring the case could go the distance to the U.S. 

Supreme Court, Harvard retained WilmerHale and 

Lee’s good friend, former Solicitor General Seth 

Waxman. But when the decision was made to seek 

a trial, Lee recused himself from his activities at the 

school and joined the legal team. 

Last October, U.S. District Court Judge Allison D. 

Burroughs rejected the plaintiff ’s allegations. 

“The Court will not dismantle a very fine 

admissions program that passes constitutional 

muster, solely because it could do better,” she 

wrote. “For purposes of this case, at least for now, 

ensuring diversity at Harvard relies, in part, on race 

conscious admissions.”

***

Why did you decide to ask for a trial?

Harvard was specifically picked as the defendant 

for this lawsuit alleging intentional racial 

discrimination. The question of how to defend 

against that type of headline-grabbing accusation 

was a real challenge, and our most important 

decision was to lay open the admissions process and 

let people see it. Sure, if you produce 100,000 emails 

there are going to be one or two that someone is 

not going to like in retrospect, but we thought that 

it was very important to pull back the curtain and 

show the court — and the public — how Harvard 

handles admissions. The details of the process are 

the best indication that nobody was discriminating 

against anybody.

What were some of the pivotal moments during 

trial? 

There were three moments in the trial where 

I think everyone 

involved really 

understood what was 

at stake. First, the 

dean of admissions 

testified that Harvard 

receives about 45,000 

applications each year. 

Of those students, 

15,000 are truly 

qualified and would 

be a credit to the 

university. Harvard 

then picks just 1,600 

— not the best of 

the whole pool of great people, but in an effort to 

assemble a class with the right community dynamic. 

It’s a different way of thinking about things. 

Second, we presented evidence of the various 

categories of applicants and demonstrated that, in 

some categories, Asian Americans were accepted 

at a statistically significant higher rate than others. 

So that meant the plaintiff was essentially arguing 

that Harvard was discriminating against some Asian 

Americans and not others. 

And third, a moment that I think captured the 

collective attention of the courtroom was during 

closing when I put up one of the slides from the 

plaintiff ’s expert to show that if you followed their 

argument to its logical conclusion, the number of 

African American and Hispanic students on campus 

would significantly decrease. You could hear a 

pin drop when people realized that would be the 

impact. 

What about student testimony?

We didn’t call any students ourselves out of a 

concern that it would look like we were putting 

the arm on them. However, a group of students 

took the initiative to ask to testify, represented 

by the Lawyers’ Committee for Civil Rights, and 

they had wonderful things to say about Harvard. 

The students were very compelling because they 

demonstrated the diversity of the university 

and what can be achieved in bold relief. Judge 

Burroughs also repeatedly cited the testimony of the 

students in her decision.   

Is Harvard making any adjustments to its 

application process as a result of the case?

Harvard makes adjustments to its admissions 

process on an annual basis and will continue to 

make changes. The result of the case and having 

everyone take a close look at the details spurred 

people to think about the process, and we’re making 

the types of adjustments that you would expect 

someone to make as more information comes in 

about the admissions process. Many people are 

worried about implicit or unconscious bias, and the 

admissions office is engaged in training in those 

areas. 

What are the implications of the case and the 

decision for higher education generally?

This case was important for Harvard but much 

more important for higher education generally by 

demonstrating that the manner in which colleges 

and institutions are pursuing diversity and using 

race can be constitutionally acceptable if they are 

doing it the right way — and there is a right way. 

In her decision, Judge Burroughs wrote that it 

may be possible in the future to de-emphasize 

race in admissions, adding “we are not there yet.” 

Do you agree that a race-free admissions process 

could be possible?

Society is moving and becoming more racially, 

ethnically and demographically diverse. By 2050, 

the country will be much more racially ambiguous 

than it is today and race will be considered in a 

different way. I look at my own experience to see 

how things can change. My parents came to the 

country from China in 1948, just a few years after 

the repeal of the Chinese Exclusion Act, and people 

have told me that I was the first Chinese American 

lawyer in the city of Boston in 1976. This is an issue 

that is going to evolve and develop.

— Correy E. Stephenson

“This case was important for Harvard but much 
more important for higher education generally by 
demonstrating that the manner in which colleges 

and institutions are pursuing diversity and using race 
can be constitutionally acceptable if they are doing it 

the right way — and there is a right way.”

WILLIAM F. LEE
WilmerHale
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U nmanageable student debt has been the 

talk of the town lately, with a number of 

the 2020 presidential candidates offering 

detailed plans on how to address the pressing issue.

While the Bankruptcy Code provides for the 

discharge of student debt upon demonstration 

of “undue hardship” for a student borrower and 

dependents, the bar to student loan discharge is 

dauntingly high.

No one knows that better than Francis C. 

Morrissey, co-chair of the Massachusetts Bar 

Association’s Student Loan Bankruptcy Assistance 

Project. Last year the Braintree lawyer, through the 

pro bono program, represented the debtor in In Re: 

Schatz, Audrey Eve, winning the Great Barrington 

single mother relief while making new law in the 

field.

Morrissey’s client had attended law school in 

an effort to make a better life for herself and her 

daughter, taking out loans to pay for her studies. 

Despite suffering from several medical conditions, 

she graduated and passed the bar. But her job search 

failed to yield employment, so she took cleaning 

and other odd jobs in an attempt to make ends 

meet. Meanwhile, her medical challenges worsened. 

In 2017, the balance on her student loans stood at 

roughly $110,000.

Schatz had already received a Chapter 7 

bankruptcy discharge when she sought a discharge 

of her student loans under §523(a)(8) of the 

Bankruptcy Code, asserting that repaying the loans 

would pose an undue hardship and render her 

unable to maintain a minimal standard of living. 

The request was denied, with the Bankruptcy Court 

judge noting that the equity in her home, estimated 

at $125,000, could be used to pay the student loans 

in full.

The 1st Circuit Bankruptcy Appellate Panel 

determined, however, that the home equity could 

not be the sole basis on which to deny discharge of 

her student loan debt and remanded the case. 

The initial decision had threatened to erode a 

longstanding principle of bankruptcy law: that 

debtors get a “fresh start” by liquidating non-

exempt assets while retaining certain exempt assets, 

like their homestead, to take care of themselves and 

their families.

“She’s out from under the debt; she got the relief 

she sought,” Morrissey proudly says of his client.

***

How did you come to take this case?

I helped start the Massachusetts Bar Association’s 

Student Loan Bankruptcy Assistance Project, and 

the Schatz case came in through the program. Ms. 

Schatz had a very good lawyer at the trial level, but 

she didn’t have the resources to fund an appeal.

She was a lawyer, but pro se is a problem. Doctors 

don’t treat themselves. You don’t represent yourself; 

you don’t have the right perspective.

What are the challenges posed by discharge cases 

like this one?

There’s a heightened standard for student debt, 

and the burden is on the borrower to show undue 

hardship. The student creditors invariably contest 

undue hardship 

discharge.

A majority of the 

courts, and a majority 

of appellate courts, 

in the District of 

Massachusetts and in 

the 1st Circuit employ 

the totality of the circumstances test for proving 

undue hardship. You have to show that you, the 

borrower, could not maintain a reasonable, minimal 

standard of living if you are forced to repay your 

student loans. It’s a very challenging standard.

How do you respond to those who raise “moral 

hazard” as a policy concern?

My response: go to the Legislature. In Schatz, she 

had anywhere from $100,000 to $125,000 in equity 

in her home — that’s not a princely sum to retire 

on. It’s an asset you’re relying on if you can’t work 

because you’re too old or you’re sick.

The law recognizes, quite properly, that if we took 

every bit of property from a debtor, it’s not a fresh 

start. A debtor would have two choices: become 

the ward of the state or become a charity case. 

Exemption law’s even older than bankruptcy law. 

The BAP decision really vindicated the important 

policy behind exemptions and why the law 

recognizes them. 

If people worry about moral hazard and they 

think that the exemption scheme in Massachusetts 

is too generous, it’s very simple: Call your state rep, 

call your state senator. But the law has recognized 

for hundreds and hundreds of years that we don’t 

let creditors get everything, like the clothes on your 

back.

In the time since Lawyers Weekly first reported 

on the case, what if anything has happened?

The BAP vacated the Bankruptcy Court’s decision 

and remanded, and the judge granted Ms. Schatz a 

discharge. So that’s very satisfying.

Can you tell more about the fledgling effort 

under the Massachusetts Bar Association to 

address student debt?

The association recognized that student debt 

was becoming a growing social problem that 

cried out for a federal legislative solution. That 

hasn’t been forthcoming. One of the things we’re 

trying to remedy is the fact that student borrowers 

who are eligible for an undue hardship discharge 

typically don’t have the resources to appeal. It’s very 

important for the law that it takes into account 

not only the creditors’ interests but the student 

debtors’ interests. That’s how the system works. It’s a 

collective process. It’s not an individual process.

The people who are eligible for this relief are 

the people least likely to have access to a lawyer. 

Oftentimes the people applying for this relief are 

suffering from physical disability, and sometimes 

it’s mental disability, people who have severe 

depression, learning problems, and other mental 

challenges. So those people aren’t in a position 

to represent themselves. On the other side, the 

creditors all have lawyers, and the creditors all 

litigate this.

We decided we couldn’t wait for Congress and 

others to get their act together. We had to do 

something sooner rather than later. We’re looking 

for lawyers, and we’re looking for clients. You don’t 

need to be a bankruptcy lawyer. If you take on one 

of these undue hardship adversary proceedings, you 

will definitely have a trial. It’s a great opportunity 

for a young lawyer. I’m a middle-aged lawyer, and it 

was a great opportunity for me.

— Margaret Field

“The law has recognized for hundreds and 

hundreds of years that we don’t let creditors get 

everything, like the clothes on your back.”

FRANCIS C. MORRISSEY
Morrissey, Wilson & Zafiropoulos
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R arely in the course of a career does a lawyer 
have the opportunity to eliminate a barrier 
to relief for an entire category of plaintiffs.

Mansfield solo Kevin J. Powers did just that in 
Meyer v. Veolia Energy North America. Powers 
convinced the Supreme Judicial Court that the 30-

day notice requirement in the state’s road defect 
statute did not apply to bar the negligence suit of a 
cyclist who alleged he crashed when his bike struck 
a misaligned utility cover on a Boston street.

After the accident, plaintiff Richard Meyer 
provided prompt notice to the city of Boston of his 
injuries, only to find out later that the maintenance 
of the utility cover was not the city’s responsibility 
but that of defendant Veolia Energy.

Powers successfully argued that only 
governmental and quasi-governmental entities 
are entitled to 30 days’ notice of a road defect 
claim under G.L.c. 84, §18. Accordingly, the SJC 
unanimously ruled in May 2019 that Meyer’s failure 
to provide statutory notice to Veolia was not fatal to 
his negligence suit, reversing a summary judgment 
in favor of the utility company.

Powers credits part of his success on appeal to 
the work of trial attorneys Andrew M. Fischer and 
Andrew J. Brodie in doing everything possible 
to provide statutory notice on behalf of their 
client. According to Powers, the Boston attorneys’ 
diligence at the lower court allowed him to present 
a compelling factual case demonstrating to the SJC 
the impracticality of requiring plaintiffs to give 30 
days’ notice of a road defect claim to private entities 
that frequently are difficult to identify.

“What we wound up with on appeal was a factual 
record that was extremely compelling, because here’s 
a plaintiff whose trial counsel did everything right,” 
Powers says.

***

Why was the SJC’s decision an important win for 
the plaintiffs’ bar?

It’s important because the burden [of providing 
timely notice to a non-governmental defendant] on 
plaintiffs and plaintiffs’ counsel would have been 

actually or practically impossible had this case 
gone the other way under the prior Appeals Court 
decisions that this case overruled.

It’s hard to imagine an injured plaintiff being able 
to not just identify [the governmental entity that] 
is responsible for the road but, more than that, the 

private entities responsible 
[for a particular road 
defect], to do all that and 
serve notice within 30 days. 

You originally sought 

review at the Appeals 

Court, but then the SJC 

on its own motion took 

up the case. What were 

your thoughts when the 

SJC transferred the case? 

I thought that now we’ve got a shot at the “big 
argument.” When we thought the case was still 
going to be in the Appeals Court, I deliberately 
frontloaded as the lead argument in the brief an 
argument factually based that, in this particular 
instance, under these particular facts, the 30-day 
period should have been tolled until plaintiff and 
plaintiff ’s counsel could have reasonably known the 
identity of the defendant. 

When the SJC transferred the case, I thought 
realistically the only reason they were taking the 
case is to decide the big issue. But when the SJC 
takes a case, are they going to decide the issue 
the way you hope they will decide it? Or will they 
decide to essentially cement what the Appeals Court 
had essentially done [in prior cases]? From my 
perspective, it was wonderful to see them overrule 
those prior decisions.      

The defendant argued that the 30-day notice 

requirement should apply because its duty 

to repair and maintain the utility cover was 

imposed by a Boston city ordinance. Why isn’t 

that argument persuasive?

The municipal code for the city of Boston 
contains quite a few provisions that put the 
responsibility for dealing with notice, and even 
ensuring that proper repairs are carried out, with 
specific city officials. Functionally, the obligation 
that was on Veolia under the municipal code was 
essentially, in layman’s terms, to put the road back 
together again after they dug it up. The municipal 
code didn’t tell Veolia, “You’re responsible for this 
utility cover and everything within 30 inches of it in 
any direction.”

The road defect statute speaks in terms of 

providing notice to responsible “persons” as well 

as responsible cities, towns and counties. Did 

you see the case as an uphill struggle given the 

defense argument that the plain language of the 

statute affords notice to private entities just as it 

does governmental entities?

It’s always an uphill struggle when you’re the 
appellant. It’s even more of an uphill struggle when 
you’ve got a couple of Appeals Court decisions 
going the other way. Honestly, I don’t try to predict 
which way an appellate court is going to go in a 
particular case. I try in every appeal to make the 
best arguments possible. Once you’ve done that, 
it’s up to the court. I’ve learned that gut instinct 
is as often mistaken as it’s ever correct in terms of 
predicting, especially when it’s an issue that the 
court hasn’t addressed head-on. 

How much do you think the practical difficulties 

of providing timely notice to non-governmental 

defendants weighed in the court’s decision?

The decision makes it clear that the court fully 
factored that into its decision. But taking the 
decision as a whole, I think it’s an instance where 
the historical aspects of the statute, the case law 
construing the statute and its antecedents, and the 
practicalities all combined to militate in favor of the 
result the court ultimately decided on.

What do you remember most about your oral 

argument before the SJC?

The court asked about a case I had not cited and 
defense counsel had not cited, but that an amicus 
who filed a brief in support of the defense did cite 
to. Fisher v. Cushing was an opinion written by 
Oliver Wendell Holmes [in 1883], less than three 
months on the bench of the SJC.

We think of Holmes as this U.S. Supreme 
Court justice, but Fisher is one of his earliest 
decisions, and he’s construing the same statute with 
slightly different language in remarkably similar 
circumstances. Thank God I had read the case 
myself. 

The SJC ultimately held in Fisher that the private 
defendant was not entitled to notice under the 
statute, so in the end it ultimately helped us. But 
I’m standing there in the age of computers and 
smartphones thinking about having a conversation 
in 2019 on the meaning of statutory language as 
construed by Oliver Wendell Holmes less than 
20 years after he ended his service in the Civil 
War. I thought this is the beauty of our common-
law system of jurisprudence, that we can have 
conversations about the same laws that span not just 
generations but centuries.

— Pat Murphy

“I thought this is the beauty of our common-

law system of jurisprudence, that we can have 

conversations about the same laws that span 

not just generations but centuries.”

KEVIN J. POWERS
Mansfield
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M ichael D. Rosen has been experiencing a 

bit of déjà vu from his work on behalf of 

developers hoping to convert a former 

apple orchard in Charlton into a state-of-the-art, 

1-million-square-foot indoor cannabis cultivation 

facility.

The wariness toward the new industry reminds 

him of the chilly welcome given to cell towers after 

passage of the Telecommunications Act, Rosen says.

Fast forward a decade or two, and local residents 

are now far more concerned with their cellphone 

coverage than any health effects of the towers that 

make that reception possible, he notes.

Rosen figures marijuana’s day of near-universal 

acceptance will eventually arrive, too. But in the 

meantime, he is proud that, with support from 

colleagues Bradley L. Croft and Michael J. Duffy, he 

has been able to make new law and help ensure the 

fledgling industry has a fair opportunity to get its 

footing.

They did so by getting Land Court Judge Robert 

B. Foster to agree that a Charlton Town Meeting 

vote purporting to pass a general bylaw to thwart 

their client, Valley Green Grow, was an improper 

attempt to exercise the town’s zoning power. 

Last August, Foster also agreed that Valley Green 

Grow’s proposal constitutes a type of use — a 

greenhouse — allowed by right under the Charlton 

zoning bylaw. Moreover, because VGG proposes 

to process only the marijuana plants it grows on 

the property, its processing activities are also 

permissible accessory uses.

Those favorable decisions have not only brought 

VGG’s vision closer to reality but have provided a 

helpful blueprint for other cannabis businesses to 

follow.

***

NIMBY, or “Not in My Backyard,” is a term that 

gets thrown around a lot in the zoning context. 

In what ways was this like other cases in which 

neighbors get upset, and in what ways was it 

different?

This reminds me a lot of the federal 

Telecommunications Act. When that first came out, 

nobody wanted a cell tower built near them because 

there was a lot of fear of potential dangers.

Whenever you have new laws, there’s not a lot of 

case history that you can base your arguments on. 

What I see in cannabis is this concept we argued in 

the telecommunication cases, which was effective 

prohibition.

What would have been the implications if what 

Charlton tried to do by passing a general bylaw 

had worked?

One of the tried and true principles is that when 

a zoning law is adopted, you can’t undo that zoning 

law with some other 

type of law. If you think 

about it, if you could 

undo with a 51 percent 

vote something that 

you had to adopt with 

a two-thirds vote, you 

would essentially be 

putting every permit or 

approval at risk, and that would cause fear within 

the development community.

Judge Foster’s initial decision in your case was 

cited in a subsequent decision invalidating 

Brookline’s “neighborhood conservation district 

bylaw.” Does that suggest the decision will have 

impact beyond the marijuana context?

I think the law generally existed. This just 

reaffirms it and takes a fresh look at it. 

Not only have courts cited it, but [so has] the 

Municipal Law Division of the Attorney General’s 

Office. There was another community, Brewster, 

where they took the principles in our case and they 

declined a general bylaw. 

In our case, because no one had tested this issue 

when it came to cannabis, the attorney general 

issued a warning but didn’t reject the bylaw. Now, 

the attorney general has a tool with which it can 

reject bylaws. 

Then there was another decision in your case 

in August on whether this was a greenhouse or 

agricultural use. How close of an issue was that?

That’s probably more important than the general 

bylaw ruling, in that this truly is something that is 

cannabis centric.

We have General Laws 40A, §3, what 

everyone refers to as the Dover Act. Within the 

commonwealth, we choose certain things, and we 

give them certain exemptions or certain favored 

rights because we want to promote them. Solar 

is a good example; education is a good example; 

agriculture is a good example.

When it came to cannabis, after the original 

laws were adopted, there was a modification that 

said, “Cannabis does not get the benefit of the 

Dover Act.” The language that was chosen was “for 

purposes of this section, 40A, section 3, cannabis 

shall not be agriculture.”

It didn’t say anywhere in the laws anywhere else 

that cannabis wasn’t agriculture. It just said “for 

the purposes of the Dover Act.” But I think that 

emboldened communities to argue that cannabis 

isn’t agriculture.

Are cities and towns becoming less resistant to 

cannabis businesses?

I think in 10 years, cannabis stores and cannabis 

cultivation are going to be no different than 

alcohol beverages. We embrace microbreweries 

right now. Everybody loves Trillium and Treehouse 

and Nightshift and all of the local breweries. They 

want them manufacturing in their communities. 

They want these outdoor beer gardens in their 

neighborhoods. 

Cannabis still has that stigma to it. I don’t think 

that stigma will be there in 15 or 20 years. But for 

now, anyone that’s trying to get into that industry, 

just like cell tower carriers, is going to have to deal 

with that stigma.

Where does Valley Green Grow’s project stand?

The determinations so far have been appealed. 

That will wind its way through the courts. I expect 

that will take six to nine months. Then the last 

portion of the trial that’s in front of Judge Foster 

is the subdivision itself. That probably has another 

six months to go as well. I would say, in the 

most optimistic of scenarios, breaking ground in 

Charlton is a year away. 

If your client can eventually begin its operations, 

it seems like there are plenty of potential 

customers.

Roughly 25 percent of the country admits to 

being regular cannabis users. If 25 percent admit 

it, what’s the real number? At some point we have 

to embrace the fact that we adopted this set of laws 

and recognize that it is here to stay. We have to 

find a way to work cooperatively together to get the 

benefits out of it that it was intended to produce. 

— Kris Olson

MICHAEL D. ROSEN
Ruberto, Israel & Weiner

“At some point we have to embrace the fact 

that we adopted this set of laws and recognize 

that [cannabis] is here to stay.”
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DOUGLAS K. SHEFF
Sheff Law

F rom their Lawrence home, Leonel Rondon’s 

family can see the city square that’s been 

named in memory of the 18-year-old who 

lost his life in the gas explosions that rocked the 

Merrimack Valley on Sept. 13, 2018. 

The family’s attorney, Boston’s Douglas K. Sheff, 

helped make that happen in 2019, along with a 

confidential settlement Columbia Gas agreed to pay 

the Rondons and a scholarship fund the utility is 

setting up in Leonel’s name.

The teen, who was killed when a chimney from 

a nearby house fell on the car he was sitting in, 

was the only fatality in the catastrophe that caused 

mass destruction in the communities of Lawrence, 

Andover and North Andover. 

Calling it “one of the most significant cases of our 

time,” Sheff traveled to D.C. to work with lawmakers 

on crafting a federal statute aimed at protecting the 

public from similar gas explosions in the future.

“Only in this country can a hardworking 

Dominican family in Lawrence really have an effect 

on millions of people,” Sheff says of the proposed 

Leonel Rondon Pipeline Safety Act, which was 

spurred by his clients’ wish that their son’s memory 

“live on and be strong.” 

The Rondon case came on the heels of another 

ultra-high-profile matter that kept Sheff and his 

downtown personal injury firm on their toes. The 

veteran trial lawyer was in the news for brokering 

a settlement in the wrongful death case filed by his 

client Ursula Ward, whose son, Odin Lloyd, was 

murdered by New England Patriots tight end Aaron 

Hernandez in 2015. Terms of the deal reached with 

Hernandez’s estate are confidential. 

***

Can you describe the settlement process in the 

Rondon case?

The mediation took place over months. There 

were several discussions, sometimes with several 

weeks in between. Using experts, and sometimes 

advocacy of other sorts, little by little it came 

together. It was a slow-motion mediation, like 

building a house from the foundation up. Like 

so many other things about this case, I have not 

experienced anything like it. 

Were there any stumbling blocks in the 
mediation?

There were a lot of people involved in this 

process, so it’s not the same as dealing with one 

lawyer or an adjuster. Here, you had a billion-dollar 

utility. And, of course, they have their own means 

of communications and processes they need to go 

through. So that provided some stumbling blocks. 

What was the biggest challenge the case 
presented?

The damages aspect of the case presented multiple 

challenges. In wrongful death cases, especially 

under the Massachusetts wrongful death statute, 

it’s very difficult to get a tremendous value when 

you have a single teenager with no spouse and no 

children. The statute concentrates on the family 

members who survive.  

Aside from maximizing the financial recovery 
for the family, what were your goals in handling 
this case? 

In high-profile cases such as this, you have more 

than just the law available to you to get the best 

result for your client. 

We were constantly 

educating the public, 

which is one way of 

remembering Leonel. 

[The family] wanted a 

street sign near their 

home with Leonel’s 

name on it. Instead, 

we got them an entire 

city square right next 

to their home with Leonel’s name and his image. It’s 

almost like a little park area. That was as — if not 

more — important than any financial compensation 

they could have received.

You also turned to federal lawmakers to help 
bring about change. 

I worked with Senator Ed Markey’s folks and 

Congresswoman Lori Trahan to craft the Leonel 

Rondon Pipeline Safety Act. It just passed through 

committee in the House and is on its way to the 

Senate. We expect this to be law, and we expect the 

legacy of this case, and of Leonel and the Rondon 

family, to be a federal statute that will protect kids 

like Leonel and, frankly, all of us no matter where 

we are, from Massachusetts to California. 

The family wanted Leonel’s death not to be in 

vain, and that inspired us to do several things. The 

family certainly appreciates being made whole 

financially. But look at the world of things we 

were able to establish for them by using not just 

the courts, but by using the media as well as the 

Legislature.  

Could the natural gas explosions that upended 
the Merrimack Valley occur again somewhere 
around here?

These old pipelines, regardless of who’s in control 

of them, are running below us where we sleep, 

where we eat, where we go to school, where we 

work. It doesn’t matter if you have gas or not in 

your house. They’re under us wherever we are. So, 

of course, if not properly maintained, a gas leak or 

an explosion or fire can happen in any town, in any 

state, in any country. That’s why the Leonel Rondon 

Pipeline Safety Act is a wonderful step to protecting 

people at least in this country. It goes way beyond 

the commonwealth. 

Why do you think the Rondon family thought 
you were the right lawyer to take their case?

They saw we had a track record; that was part of 

it. The other part of it is that this firm feels more 

like a family than an office. We have a true team 

approach. Everybody in this firm was involved in 

the case. It was an intense, concentrated effort. 

You’ve said that the Hernandez case had you 
“spinning.” How so? 

Because it had everything in it. There were 

celebrities. There were superstar athletes. There was 

murder. There was suicide. There was traumatic 

brain injury. It had verdicts that were given and 

then taken away and then reinstated. And the list 

goes on and on. You could teach a couple years 

of law school through this one case. It was just a 

complex scenario. 

Given its complexity, were there any lessons 
learned or takeaways from the case for you and 
the firm?

The case would change every couple of weeks. 

It was like throwing darts while running on a 

treadmill. The Hernandez case taught us a lot about 

working as a team because of the moving targets 

and the minefield of issues. 

— Henriette Campagne

“We expect the legacy of this case to be a 
federal statute that will protect kids like Leonel 
and, frankly, all of us no matter where we are, 

from Massachusetts to California.”
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I n May 2016, Belmont’s McLean Hospital 

purchased 5.5 acres in Lincoln to operate 

“3East,” a residential program for teenaged boys 

diagnosed with borderline personality disorder and 

other forms of “emotional dysregulation.”

Before McLean bought the land, located in 

a residential zoning district, Lincoln’s building 

commissioner confirmed that 3East qualified as an 

educational program exempt from zoning restrictions 

under the Dover Amendment. The Planning Board 

approved the site plan.

But a Land Court judge ruled last year in McLean 

Hospital Corporation v. Town of Lincoln, et al. that the 

program — which utilizes group sessions, homework 

and modeling strategies to help participants develop 

social, emotional and life skills while coping with 

their condition — was primarily “therapeutic” and not 

educational because it centered on life skills that “look 

inward” rather than those “focused outward.”

That threatened to set a “very dangerous precedent” 

that could imperil many mental health social services 

programs across the commonwealth, says McLean’s 

attorney, Diane C. Tillotson.

In the fall, however, Tillotson and colleague M. 

Patrick Moore Jr. convinced the Supreme Judicial 

Court to reject the Land Court’s strict distinction 

between therapeutic and academic education. The two 

Boston attorneys persuaded the SJC that programs 

like 3East fall within what the court described as the 

“broad and comprehensive” meaning of educational 

purposes under Dover.

Tillotson calls it a much-needed clarification to the 

law.

 “Particularly because, in my view as a practitioner, 

Land Court decisions carry at least as much weight — 

if not a little more weight — in land use matters than 

even a Superior Court decision,” she says.

***

What was the most challenging aspect of the case?

TILLOTSON: The nomenclature that surrounded 

part of the case. Trying to distinguish in our own 

minds between “treatment” and “education” and 

constantly walking that line back and forth was the 

biggest challenge. But the SJC in its final analysis said 

that treatment in this case is educational and no bright 

line separates the two.

What was the key to the result you achieved?

MOORE: This is the rare case where we won [at the 

SJC] in large part on the factual findings of the Land 

Court. Even though its legal analysis didn’t come out 

the way we were hoping, we got the factual findings 

we needed to get the SJC to accept our premise. We 

also thought from the 

outset that we needed to 

give a limiting principle 

to the SJC. When does 

treatment become 

something that’s not 

educational? We thought 

long and hard how to do 

that, and ultimately the SJC got it right.

Some suggest this ruling creates such an 
expansive definition of “educational” that it 
could make it prohibitively difficult for local 
officials and residents to maintain the character 
of their neighborhoods. Why shouldn’t they look 
at this ruling with alarm?

MOORE: [The decision] hasn’t changed the 

landscape of the law; it’s just updated it, making 

reference to modern programs and modern 

terminology. It’s in concert with a long line of cases 

that dictate the same result.

TILLOTSON: Contrary to arguments we faced 

from the defendants, I don’t think it suggests that true 

medical treatment involving physical intervention 

would qualify as educational use under Dover. 

Counsel for the town suggested at oral argument that 

because most of us when we visit the doctor receive 

some sort of literature explaining a procedure, [any 

doctor’s office] could be deemed “educational.” That’s a 

real stretch and not at all what the SJC decided. 

Others might say this case blurs the definition of 
“educational programs” in a way that could lead 
to an increase in litigation. Are they wrong?

TILLOTSON: Had the SJC not reversed the 

Land Court, we would have seen considerably more 

litigation prompted by perhaps well-intentioned but 

misinformed abutters, particularly in more affluent 

communities, who would challenge every residential 

social service program that has been sited in the 

commonwealth over the last 30 to 40 years as not 

educational. There’s no statute of limitations for 

challenging the use of property. So I believe this will 

lessen the amount of litigation.

The SJC seemed concerned in its 2011 Regis 
v. Town of Weston decision about programs 
that are primarily therapeutic being labeled 

“educational” because they have some of the 
trappings of school. Why doesn’t the McLean 
decision contradict that? After all, these young 
men are there to be treated for a serious mental 
illness.

TILLOTSON: The program in this case is 

therapeutic without question, and most of these young 

men are suffering from BPD, which is a serious mental 

illness. That said, the treatment they are getting is 

education. They’re spending at least 20 to 30 hours 

a week in formal education developing a set of skills 

to face stressful situations in life. It’s done through a 

series of exercises and a very structured curriculum 

that is taught not by doctors but by persons, usually 

with a bachelor’s degree and sometimes a master’s 

degree, who are specifically trained to provide this 

curriculum to those who most need it. It’s very 

different from Regis, where there were just a few fig 

leaves of educational nomenclatures surrounding 

essentially a luxury residential complex. 

To what extent would you favor the Legislature 
revisiting the Dover Amendment and clarifying 
what it means by “educational purpose”? Is that 
something we need at this point?

MOORE: We don’t. I think that the term 

“educational” is purposefully broad. The court has 

discussed in this case and others the legislative history 

that illustrates that broad purpose. But this is also a 

necessarily fact-intensive question, and I think the 

case law, particularly now with the McLean decision, is 

pretty robust and gives a pretty clear guide not just to 

social services providers but to cities and towns.

What protections are in place going forward to 
make sure 3East can fulfill its mission without 
creating disruptions or safety concerns for the 
neighborhood?

TILLOTSON: McLean bends over backward 

to ensure the population they place in off-campus 

residential settings is appropriate. And in every 

community where McLean has a residential facility 

similar to this one, it meets with local police and fire 

departments to work out a system for emergency 

preparedness so that everyone is acutely aware of the 

population and the risks. 

MOORE: In my view, concerns about public safety 

and neighborhood cohesion are best served by 

making sure that as many people as possible with 

mental health disorders in this commonwealth 

have access to the programming they need. And 

this decision goes a long way toward making that 

happen. 

— Eric T. Berkman

DIANE C. TILLOTSON and M. PATRICK MOORE JR.
Hemenway & Barnes

“The term ‘educational’ is 
purposefully broad.”



For more information, please contact Adelle Koscinski 
at akoscinski@lawyersweekly.com

TO ATTEND, REGISTER AT 
 https://www.squadup.com/events/2020leaders

-

ANNOUNCING 2020’S 
IN-HOUSE LEADERS!

Thursday, March 5, 2020
Renaissance Boston Waterfront Hotel 
606 Congress St., Boston, MA 02210

5:30 pm - 8:00 pm

Please join us for an engaging evening  of 
networking, dinner and awards as we  honor 

our 2020 In-House Leaders and 
 2019 Lawyers of the Year in Massachusetts.

Deepika Bhayana 

Dell Technologies

David A. Bunis 

Worcester Polytechnic Institute

Kevin M. Colmey 

Reiser

Elizabeth Kent Cullen 

Care.com

Angie Pageler Cunico 

Santander Bank

Katharine Bolland Eshghi 

UMASS Memorial Health Care

Kelly J. Guarino 
Fiduciary Trust Company

Bernadette Harrigan 
MassMutual Financial Group

Richard Heller 
Legal Sea Foods

Meghan Rhatigan Holmes 
Thermo Fisher Scientific

Ron I. Honig 
EyePoint Pharmaceuticals

Elizabeth Maldonado 
Eversource Energy

Constance M. McGrane 
Massachusetts Commission 
Against Discrimination

Kimberly A. Miner 

Pawtucket Red Sox Baseball Club

Andrew T. Oliver 

Wayfair

Shirin Philipp 
Lesley University

Jennifer M. Saubermann 
Massachusetts Technology 
Collaborative

Deanna Gard Sheridan 
Spartan Race

Alan H. Simmons 

STAG Industrial

Cheryl Ives Smith 

Western New England University

Emily Sy 
State Street

E. Abim Thomas 
Fidelity

Jennifer A. Watson 
Liberty Mutual Insurance

Andrina W.  Zink 
Alkermes

HONOREES:



B18 |  Massachusetts Lawyers Weekly  |  January 20, 2020 www.masslawyersweekly.com

MERRILL SHEA 

F elicia S. Vasudevan decided to pursue a career 

in education law when she was an undergrad 

studying education policy. She cemented her 

interest after college when she participated in Teach for 

America.

Today, less than a decade into her legal career, the 

Quincy attorney has already made a significant impact 

on the education law landscape, convincing the 1st 

U.S. Circuit Court of Appeals last spring to reject 

an interpretation of the Individuals with Disabilities 

Education Act that would have expanded dramatically 

the definition of a “free appropriate public education” 

— or FAPE — that school districts must provide to 

students with special needs.

In C.D. v. Natick Public School District, the parents 

of a teenager with borderline intellectual functioning 

demanded reimbursement for three years of private 

special education costs they incurred after rejecting an 

individualized education plan offered by Natick that 

they claimed would deprive their child of a FAPE in the 

least restrictive environment.

According to the plaintiffs, Natick’s plan, which 

allowed the student to take elective courses in regular 

education classrooms while taking other courses in a 

self-contained special education program — as opposed 

to the parents’ proposal to have her take all her courses 

in regular classrooms with the aid of two private tutors 

— constituted a failure to provide an “appropriately 

ambitious” and “challenging” course of instruction that 

they claimed was required by the U.S. Supreme Court’s 

2017 decision in Endrew F. v. Douglas County School 

District RE-1.

But Vasudevan, as counsel for the Natick Public 

Schools, persuaded the 1st Circuit that even under 

Endrew F., the operative question was whether an IEP 

provides a meaningful educational benefit in light of the 

child’s circumstances and that Natick’s proposed IEP 

more than met that standard.

The ruling does create a split among circuits, and the 

plaintiffs have filed a cert petition with the Supreme 

Court. But Vasudevan thinks the 1st Circuit’s approach 

is the sensible one.

“It clarifies that when we’re thinking about what is 

the least restrictive environment for a student with 

disabilities, it’s a balancing act between [academic and 

non-academic] educational benefits,” she says.

***

What was your initial reaction to this case when you 

first became involved?

My initial reaction was that the Natick Public Schools 

had proposed an appropriate program and that [they 

met] their obligations under special education law by 

proposing a program with opportunities for inclusion 

while also addressing the student’s needs and deficits in 

terms of academics.

Why is the 1st Circuit’s decision important for 

public school districts in a broad sense?

It solidifies that Endrew did not change the 1st 

Circuit’s standard for determining a FAPE. ... Schools 

will continue to balance 

different benefits 

when figuring out an 

appropriate placement 

for students, and there 

will continue to be an 

individualized inquiry 

based on the student’s 

needs [that balances] 

academic benefits, 

meaning the core curriculum, with non-academic 

benefits, like social and physical needs. 

What was the most challenging aspect of the case?

The biggest issue in the case was the least restrictive 

environment analysis. That’s because the plaintiffs didn’t 

challenge the standard the 1st Circuit had been applying 

until we got to the 1st Circuit. ... We argued that the 

plaintiffs hadn’t raised the issue at the administrative 

level or the U.S. District Court and therefore the 1st 

Circuit shouldn’t consider it. The 1st Circuit disagreed 

and said their citation to different cases was enough to 

preserve the argument. 

But the second part of our argument was that the 1st 

Circuit should continue to adhere to the standard it has 

always applied when determining the least restrictive 

environment because that standard most closely aligns 

with the statute.

What was it like arguing before the 1st Circuit for 

the first time?

It was terrifying but also very intellectually satisfying. 

I liked the back and forth with the judges and being able 

to think about the different hypotheticals and answer 

the questions. 

When C.D. was in middle school at a regional 

charter school, she took all her classes in regular 

classrooms with the assistance of two private 

tutors. Some might point out that the IDEA 

requires public schools to educate children with 

disabilities in the regular classroom “whenever 

possible” and that C.D.’s experience indicates that 

doing so was “possible.” How would you respond?

One, a charter school is not akin to Natick High 

School. But two, when you look at C.D.’s profile when 

entering the ninth grade, this was a student who 

had academic testing and scores in the first-grade to 

third-grade levels on most standardized tests and was 

borderline intellectual functioning. So when you look 

at the test results from her parents’ own expert, it didn’t 

support that this was a student who would be able to 

access a general education curriculum even with two 

aides in the classroom. 

The 1st Circuit rejected the argument that courts 

need to consider whether an IEP is sufficiently 

ambitious and challenging. But most education 

experts say children need to be challenged in order 

to make meaningful progress. So why shouldn’t 

that be part of the test?

I don’t think they rejected that phrase. I just think 

they rejected it as a separate standard because it’s 

already encompassed in the standard we use when we 

figure out whether an IEP is reasonably calculated for a 

student to make effective progress. It’s already built into 

that standard so there doesn’t need to be a standalone 

standard. And to the extent that you create all these 

separate standalone standards, it becomes really 

confusing how you approach the issue versus having 

one standard that this is encompassed into.

According to C.D.’s Supreme Court cert petition, 

Natick didn’t actually evaluate whether she could 

be educated in regular classes with supports and 

services, instead putting her in “replacement” 

classes for academic courses, which would not 

lead to a high school diploma. Even under the 

1st Circuit’s interpretation, why isn’t that overly 

restrictive?

That statement from her cert petition is contradicted 

by the factual findings that both the [state Bureau 

of Special Education Appeals] and the U.S. District 

Court made. If you look at the transcripts from the 

[IEP] meeting, they did consider general education 

classes, but given the nature of her disability, that wasn’t 

appropriate, even with supplementary aids. 

— Eric T. Berkman

FELICIA S. VASUDEVAN
Murphy, Hesse, Toomey & Lehane

“[Arguing before the 1st Circuit] was 

terrifying but also very intellectually 

satisfying.”
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While the United States continues to 

struggle with the ongoing opioid 

epidemic, the U.S. Attorney’s Office 

in Boston tried a new tactic in 2019: federal 

racketeering conspiracy charges against five 

executives at a pharmaceutical company. 

The first-of-its-kind prosecution of corporate 

wrongdoing against the officers at Insys 

Therapeutics resulted in guilty verdicts last May.  

“These cases are important because they speak to 

the entire industry,” says Assistant U.S. Attorney K. 

Nathaniel Yeager, who led the trial team. 

The government accused the defendants — Insys 

founder John N. Kapoor, vice president of managed 

markets Michael Gurry, national sales director 

Richard Simon, and regional sales directors Sunrise 

Lee and Joseph Rowan — of conspiring to bribe 

medical practitioners, in violation of the Racketeer 

Inf luenced and Corrupt Organizations Act, to 

prescribe a powerful fentanyl product to patients 

who should not have taken it. 

An addictive under-the-tongue spray known 

as Subsys was approved for severe cancer-related 

pain. But in an effort to grab market share, the 

defendants paid millions of dollars in bribes 

and kickbacks to doctors to convince them to 

prescribe the drug to patients without cancer, the 

government alleged. 

With intense media coverage at every step, the 

10-week trial included testimony about lap dances 

and a promotional video for the drug featuring 

rapping Insys salespeople. 

Jurors deliberated for 15 days before returning 

the guilty verdicts. 

In December, U.S. District Court Judge Allison 

D. Burroughs vacated the convictions of four of 

the defendants (Lee, Simon, Rowan and Kapoor) to 

the extent that they were based on the Controlled 

Substances Act and honest services fraud 

predicates. 

The ruling left intact the convictions of all five 

defendants for ordinary mail and wire fraud. 

Yeager declines to comment on the ruling due to 

the ongoing litigation. Meanwhile, the sentencing 

hearings remain scheduled for January. 

The prosecution and trial was a hugely complex, 

complicated effort, with 10 different agencies and 

invaluable contributions from other members of 

the U.S. Attorney’s Office, including David Lazarus 

and Fred Wyshak, all leading to the ultimate 

verdict, Yeager notes. 

“One of the biggest challenges on a case like 

this is facing the 

resources the other 

side can bring, 

resources that we 

don’t have,” Yeager 

says. “I’m not sure 

how we could have 

accomplished what 

we did without the 

work of everyone 

involved.”

***

Why was this the first case to bring criminal 

charges against pharmaceutical executives? 

Cases like this are rare but happen now that 

we are in a time where people are more focused 

on prescriptions and pharmaceutical companies 

than they normally would have been in the past. 

It wasn’t unusual over the course of the last 15 

to 20 years to see pharmaceutical companies 

being investigated for paying doctors money in 

exchange for scrips, but this was not your typical 

drug — it is an opioid. There are a number of cases 

focused on different efforts to figure out what 

happened with regard to the opioid crisis. And 

secondly, the behavior in this case was unique in its 

aggressiveness. 

What was your biggest challenge in the case?  

In these types of cases, the volume of evidence 

is massive. You are investigating a major 

pharmaceutical company and you can’t do a search 

of the entire server. We’re talking about a terabyte 

of information, with all the emails going back and 

forth at a national company. 

It is also challenging to prove circumstantial 

proof of intent, which is something we have to 

do in almost every case. Evidence in any case 

that would point to the type of intent is the most 

important evidence, and here it would have been 

on two levels. One, the cooperators that came in 

were incredibly important to the case because they 

could speak to firsthand knowledge. And two, the 

timeline of the documents was really important. 

In any case talking about circumstantial proof of 

intent, we need to show the timing of the decision-

making and argue intent based upon that. It 

requires a lot of work but is a really valuable piece 

of evidence.

The jury deliberated for a total of 15 days. Were 

you concerned about the length of time jurors 

were out? 

I’d be a liar if I didn’t tell you that any time a 

jury deliberates, I’m nervous. As a prosecutor, I 

don’t like quick verdicts. Particularly on a complex 

case, I want the jury to take their time. In this 

case, they didn’t ask any questions and seemed 

comfortable, so I took that as a good sign.

What was the key to getting a conviction?

I don’t want to speculate on that. Juries have 

their reasons. I don’t know what the jury felt was 

the most important thing or the least important 

thing. I am respectful of their deliberations and I 

leave it at that.  

You’ve worked on some other high-profile cases 

over the years. Where does this case rank?  

I always say that whatever case I’m working 

on right now is the most important case in the 

world. I don’t respect any trial lawyer who thinks 

differently. When I’m working on a case, it’s all 

consuming. I know in reality that’s not true, but 

that’s the mentality that takes over in the middle of 

the case. 

In May, you moved from the Health Care Fraud 

Unit to the Narcotics and Money Laundering 

Unit at the U.S. Attorney’s Office. What has 

that transition been like?

In this position, I am seeing the full force of the 

epidemic of fentanyl. It is unbelievable to me what 

is happening, and I can’t overstate how serious a 

problem it is and what our communities are going 

through. 

— Correy E. Stephenson

K. NATHANIEL YEAGER
U.S. Attorney’s Office

“These cases are important 

because they speak to the entire 

industry.”




